) 0/O THE COMMISSIONER (APPEALS), CENTRAL TAX,
o e v, 7" Floor, * GST Building,
n .‘E Ly S Near Polytechnic
" 2
: ! @ I, Ambavadi, Ahmedabad-380015
| HTFTETS, 3EHCEG-380015 '
| ‘B 079-26305065

St ¢ 079 - 26305136

e % TSl BRI

% wrsa e : File No @ V2(54)153to155/Ahd-South/2018-19
Stay Appl.No. /2018-19

g aftet amew wear Order-In-Appeal Nos. AHM-EXCUS-001-APP-0149t00151-2018-19
fedte Date : 08-02-2019 ot wx= @t arr Date of Issue

AN TAT viww smgee (endr) gRT R / 4‘;3/ ey

Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Avrising out of Order-in-Original No. 23to25/ADDL. COMMR/2001 f&sife: 14.02.2001 issued by
Addl. Commissioner, Div-AHD-I, Central Tax, Ahmedabad-South

g arfrereat @1 M wd war Name & Address of the Appellant / Respondent
Nitdip Textile Processors Pvt. Ltd.
Ahmedabad-
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

YRA WRPR B GG e
Revision application to Government of India :

(1) Wwwsﬁrﬁw,1994aﬁwmﬁﬁﬁmwm$aﬁﬁ@aﬁwaﬁw—m$mmm
: 110001 T B SN =AY |

(i) A revision application lies to the Under Secretary, to the Govt. of india, Revision Application Unit
Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) e A o T B A o O e eREn 3 Al qUSHIR @ o PrREm # A e YUGAIR W T
Wﬂﬂ?ﬁwéaﬁgqqﬁﬁ,m%mmwﬁﬁw%w@ﬁm%wﬁawaﬁmﬁ
ERM &8 8l

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

I Yo BT YA Y &1 wRT & 5% (i a1 e @) Frfd fear A g

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '

3ifeA SeUIE &) TR Yo B I B T O TYET BIT AN B S £ AR U QT S 59 UNT
frm @ gufdes  mgw, ofiel & gRT WIRG @ WY W A 9g W I afefem (H2) 1998 €T 109 BT

fogaa fvg g @)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

e SaeT Yoo (@) fraEaed, 2001 @ Fraw o @ oo R yum dear su-s # 31wl 4,
N T F TR ey URT Befe ¥ &9 A B fiav Jo-enee Ud e e @I qi-al ufdl @ el
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-8 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RS 3meT & T Wel Weld I6H U oG WU a7 S99 &9 8 A W99 200/ — B YA @l §Y
3R STET Ger YhH U @ W SATeT 81 a1 1000/— Y Wi I B S|

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

AT o, e STET Yob U9 AT rdIeny =ArarieRer @ i ardrer—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

BE TeET Yoob AR, 1944 P NI 36— /353 B favia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

SafiRad uReee 2 (1) & F Ia SRR & 3ol @ e, e & Are # /M Pob, Bl
SeUTET Yo Td arR adieny =ranieeer (Re) @i afvew ey qifden, seeerrs 7 a2, 7
Fredl IRYTH HHTSvsS, AUl 7N, SEHTTETG—380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 018._in case of
appeals other than as mentioned in para-2(i) (a) above. i
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

IS 39 QY # B oI AU BT FHAGY Tl ¥ T UAD TS NI B AU Wi BT I UG
30 9 o o @ity 39 929 @ ') gY N {6 fora wdl ol @ gee & fag genRefy endiela
ATATIEEARYT Bl T U T H-aR GRBR Bl U ANGA HaT Il § |

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

T Yo ST 1970 F WA @ N1 & sftia iR fy SrgaR S e A1
el otee genRefy fFofam miyerd & oy # 9 ue @ Te Uk W %.6.50 U9 BT NIAEE Yob
feae e BiAT =Ry |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

T IR Al Al B fREer wx arer el o iR f s Seita fShar i § O W g,
BT TG Yoo Ud WaTh} el ~ranfiaRer (wrifafd) Frem, 1982 # Fifed 21

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

AT gep, BT SeT B TG wareR rdiel =i (Rree), & ufd endielr @ AMer |
Fered AT (Demand) T§ &3 (Penalty) BT 10% I8 AT &A1 AT § | greliies, 3iferhcsr g8 S# 10
FTITIT T I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

Hea1 T 3G Qﬁ&ﬁ?@ﬂﬂ? 3ieTa, AT B9 "daied ST Hier"(Duty Demanded) -
(i) (Section) @Wg 11D & dgd e TRy
(i)  Torm s Verde T S ufd;
(i)  a=tac e AUaAT & Ta 6 & dgd og Ui

= ug qd ST s e #F g qF St o e o, arder TRaw wR ¥ fAw qF ot wem R g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

I QY & IR rfie WRERr & WHET Sl YoF HUAT YeF U7 gus fFaifed g aF Al P A0 o F

10% spTaTer WX 31X ST ¥aw avs PR @ @@ avs & 10% s W # o awe ol

In view of above, an appeal against this order shall lie before thefmn\p\layment of

10% of the duty demanded where duty or duty and penalty are in ;g”g e:;(?\ ahgty, where

penalty alone is in dispute.”
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ORDERIN APPEAL

This order arises on account of an appeal filéd by M/s. Nitdip
Processors Pvt. Ltd., 1001, Capstone, Opp. Chirag Motors, Seth Mangaldas
Road, Ellisbridge, Ahmedabad (hereinafter referred to as the ‘the appellants’
for sake of brevity) against the following Orders-in-Original (hereinafter
referred to as the ‘impugned order’ for the sake of brevity) passed by the
then Additional Commissioner of erstwhile Central Excise, Ahmedabad-I

(hereinafter referred to as the ‘adjudicating authority’ for the sake of

brevity);

Sr. | OIO No. 010 date Amount of duty | Period involved

No. confirmed  ( ?)

1 23/ADDL COMMR/2001 14.02.2001 | 2,50,000 September 2000

2 24/ADDL COMMR/2001 14.02.2001 | 6,00,000 October 2000

3 25/ADDL COMMR/2001 14.02.2001 | 6,00,000 August 2000

2. The facts of the case, in brief, are that the appellants were engaged in

the processing of fabrics falling under Chapter 52, 54 and 55 of the erstwhile

Central Excise Tariff Act, 1985 and were also having Hot Air Stenter installed
and functioning in their factory. The appellants, at that time, were governed
by the provisions of Section 3A of the erstwhile Central Excise Act, 1944 read
with erstwhile Hot Air Stenter Independent Textile Processors Annual
Capacity Determination Rules, 1998 (hereinafter referred to as ‘the said
Rules’). On the basis of declaration filed by the appellants, Annual Production
Capacity (APC) and pro-rata duty liability was determined by the Assistant
Commissioner of the erstwhile Central Excise, Division-1V, Ahmedabad-I and
communicated to the appellants. Accordingly, the appellant’s Central Excise

duty liability was fixed at T6,00,000/- on monthly pro-rate basis.

3. On scrutiny of their RT-12 returns for the months of September,
October and August 2000, it was noticed that the appellants had paid only 54
3,50,000/- against their duty liability of <6,00,000/-. Thus, it was found that
the appellants had short paid the Central Excise duty of ¥2,50,000/- for the
month of September 2000. Therefore, show cause notices, dated
20.12.2000, were issued to the appellants charging contravention of the
provisions of Rule 96ZQ(3) of the erstwhile Central Excise Rules, 1944. The
adjudicating authority confirmed the demand of T2,50,000/- for the month
of September and <6,00,000/- for the months of August and October 2000
under Rule 96 ZQ 5 of the erstwhile Central EXCISe—R S, 1944 read with

Section 11A of the erstwhile Central Excise Act, & :




O

Rl s ko SRR TRAN

4 F.No.: V2(54)153-154-155/Ahd-South/2018-19

interest and penalty in terms of Rule 96 ZQ 5 of the erstwhile Central Excise
Rules, 1944 "

4. Being aggrieved with the impugned order, thé appellants preferred
appeals before the then Commissioner (Appeals-II) of the erstwhile Central
Excise, Ahmedabad. The then Commissioner (Appeals-II), vide OIA number
125 to 127/2005(Ahd-I1)CE/Comr(A-II) dated 27.07.2005, rejected the
appeal of the appellants on the ground of non-compliance 01; Stay Ordef
number 125-127/2013 dated 19.06.2003. The appellants, subsequently, filed
appeals before the Hon'ble CESTAT, West Zonal Bench, Ahmedabad. The
Hon’ble Tribunal, vide Order number A/10142-10144/2016 dated
29.02.2016, remanded back to the Commissioner (Appeals) to decide the
cases on merit. As the Hon’ble CESTAT has remanded the above case to me,

I take up the case on merit. -

5. Personal hearing in the matter was granted and held on 16.01.2019.
Shri Pravin Dhandharia, Chartered Accountant, appeared before me on behalf
of the appellants and reiterated the contents of appeal memo. He made
Additional submissions and proof of challan. Regarding the payment of short
paid total duty amount of ¥ 14,50,000/-, the appellants stated that they
hvave paid Central Excise duty of T 8,00,000/- vide Challans number
08/2000-2001, 09/2000-2001, 10/2000-2001, 11/2000-2001 and 12/2000-
2001. Regarding the remaining amount of ¥6,50,000/-, the appellants have
paid the same on 16.01.2019 vide challan number 63905041601201900061.

6. Now, before I start discussing the issue of payment of interest and
penalty, I would like to imprint, below, a table, submitted by the appellants,

showing the status of total duty paid and the amount demanded;
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From the above, I find that presently, there is no pending due, in terms of ,

Central Excise duty, on the part of the appellants. ‘
7. Now comes the issue as to whether the adjudicating authority has
rightly imposed interest and penalty, or otherwise, as mentioned in the
impugned order. In this regard, I would like to highlight the view of the
Hon’ble Supreme Court in the case of Shree Bhagwati Steel Rolling Mills vs.
Commissioner of Central Excise as reported in 2015(326)ELT 209(SC). 1
again produce ‘below the observation of the Hon’ble Supreme Court,
verbatim, for more clarity, from the concerned paragraph of the,judgment;

"32. We now come to the other appeals which concern themselves
with penalties that are leviable under Rules 9620, 96ZP and 9620.
Since the lead judgment is a detailed Judgment by a Division Bench of
the Gujarat High Court reported in Krishna Processors v. Union of India,
2012 (280) E.L.T. 186 (Guj.) and followed by other High Courts, we will

refer only to this decision.

33. On the facts before the Gujarat High Court, there were three civil
applications each of which challenged the constitutional validity of the
aforesaid rules insofar as they prescribed the imposition of a penalty
equal to the amount of duty outstanding without any discretion to
reduce the same depending upon the time taken to deposit the duty.
The Gujarat High Court struck down the aforesaid Rules on the basis =
that not only were they ultra vires the Act but they were arbitrary and
unreasonable and therefore, violative of Articles 14 and 19(1)(g) of the

Constitution.”

Further, in the same case, the Hon’ble Supreme Court, in paragraph 44 of its
judgment, has concluded that the interest and penalty provisions under the
Rules 96Z0, ZP, and ZQ of the Central Excise Rules, 1994 are invalid. I
reproduce below, verbatim, the said paragraph for better understanding;

“44. Conclusion

We have declared in this judgment that the interest and penalty
provisions under the Rules 96Z0, ZP, and ZQ of the Central Excise
Rules, 1994 are invalid for the reasons assigned in the Jjudgment,
Accordingly, the appeals filed by the Revenue are dismissed and the
appeals filed by the assessees are allowed to the extent indicated
above. It may be noted that in an appeal from a Jjudgment of the
Allahabad High Court dated 8-11-2012 in SLP (C) No. 9796/2013, it has

been held that the levy of penalty under the aforesaid provisions is
eld by us today, this

s as the other

mandatory in character. In view of what has
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assessee’s appeals which have been a/lowed All the aforesaid appeals
are disposed of accord/ng/y i '

Thus, it is quite clear from the above, that the Hon'ble Supreme Court too
has considered that imposition of equal penalty is illogicali and
unconstitutional. Thus, I disagree with the verdict of the adjudicating
authority to the extent of imposing penalty amounting to <5,00 OOO/— and
<6,00,000/- respectively under Rule 96 zQ5 (ii).

7.1. Regarding the demand of interest, I find that the Hon'ble Supreme
Court, in the case of Shree Bhagwati Steel Rolling Mills vs. Commissioner of
Central Excise, had viewed that since Section 3A of the erstwhile Central
Excise Act, 1944 does not itself provide for the levying of interest, Rule
96Z0, 96ZP and 96ZQ cannot do so. I reproduce the concerned part of the
said judgment below;

31. Applying the Constitution Bench decision stated above, it will have
to be declared that since Section 3A which provides for a separate
scheme for availing facilities under a compound levy scheme does not
itself provide for the levying of interest, Rules 96Z0, 96ZP and 962Q
cannot do so and therefore, on this ground the appellant in Shree
Bhagwati Steel Rolling Mills has tov succeed. On this ground alone
therefore, the impugned judgment is set aside. That none of the other
provisions of the Central Excise Act can come to the aid of the Revenue
in cases like these has been laid down by this Court in Hans Steel
Rolling Mill v. CCE, (2011) 3 SCC 748 = 2011 (265) E.L.T. 321 (S.C.) as

follows :

"13. On going through the records it is clearly established that the
appellants are availing the facilities under the compound levy scheme,
which they themselves opted for and filed declarations furnishing details
about the annual capacity of production and duty payable on such
capacity of production. It has to be taken into consideration that the
compounded levy scheme for collection of duty based on annual
capacity of production under Section 3 of the Act and the 1997 Rules is
a separate scheme from the normal scheme for collection of Central
excise duty on goods manufactured in the country. Under the same,
Rule 96-ZP of the Central Excise Rules stipulate the method of payment
and Rule 96-ZP contains detailed provision regarding time and manner
'of payment and it also contains provisions relating to payment of
interest and penalty in event of delay in payment or non-payment of
dues. Thus, this is a comprehens @@b@ in itself and general
provisions in the Act and the Rules/
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Thus, looking above, I consider that no interest should be leviable on the

&

appellants and proclaim that the department has wrongly demanded interest
for the outstanding period on the duty short paid.

8. Therefore, in view of the discussion held above, I set aside the
impugned order to the extent of demanding interest in terms of Rule 96 ZzQ -
5 (i) and penalty under 96 ZQ 5(ii) of the Central Excise Rules 1944 in view

of Hon'ble Supreme Court s decision quoted supra.

11, mmmaﬁﬁmémmmma%@ﬁmm%l

11. The appeal filed by the appellants stands disposed off in above terms.
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To,

M/s. Nitdip Processors Pvt. Ltd.,
1001, Capstone, Opp. Chirag Motors,
Seth Mangaldas Road, Ellisbridge,
Ahmedabad

4

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Central Tax, Ahmedabad (South).

3) The Asst. Commissio'ner, Central Tax, Division-III, Ahmedabad (South).
4) The Asst. Commissioner (System), Central Tax, Hg., Ahmedabad (South).

\/57\ Guard File.

6) P. A. File.



